Submission to the Ontario Environmental Bill of Rights Registry on the

Environmental Enforcement Statute Law Amendment Act, 2004 (Bill 133)

Mr. Chris Bahaviolos 
Senior Policy Analyst
Land Use Policy Branch
135 St. Clair Avenue West, 6th Floor
Toronto, Ontario, M4V 1P5
FAX: (416) 326-0461
[XX December 2004; written submissions must be received by January 7, 2005]
RE:  EBR Registry Number: AA04E0003

Dear Mr. Bahaviolos:

Please consider the following letter as our company’s submission to the EBR Registry on the subject of the Environmental Enforcement Statute Law Amendment Act, 2004 (Bill 133).

We have recently become aware of the proposed Amendment Act and it is only through an extension of the original 30 day comment period that we have the opportunity to submit comments to the Registry. In the view of our company and the mineral exploration sector in Ontario, the lack of consultation prior to the introduction of this Bill has resulted in legislation that would be detrimental to our industry, our employees, and, ultimately, the environment.

For example, as currently written, this Bill could result in severe consequences for companies or employees even if they are not guilty of polluting or damaging the natural environment. The government’s EBR Registry itself offers the following description of the new environmental penalties (EP’s) proposed under Bill 133: 

“The amounts of the environmental penalties may be as high as $20,000 a day, in the case of individuals, and $100,000 a day, in the case of corporations. A requirement that a person pay an environmental penalty applies even if the person took all reasonable steps to prevent the contravention and even if, at the time of the contravention, the person had an honest and reasonable belief in a mistaken set of facts that, if true, would have rendered the contravention innocent.”  
In the case of fines and prison sentences, the Registry explains that “in the case of individuals, the general provisions increase the maximum fines from $20,000 a day for a first conviction and $50,000 a day for a subsequent conviction to $50,000 a day for a first conviction and $100,000 a day for a subsequent conviction. Imprisonment for up to one year may also be imposed.”

As currently drafted, this Bill would remove procedural safeguards and the right to a fair trial through the imposition of new environmental penalties and prison sentences. Bill 133 would infringe on the basic rights of Canadians, including the Charter of Rights itself, while providing no benefit to the environment. Individuals and companies should be – in fact, must be – able to defend themselves if they can demonstrate that they have done everything that was reasonable to prevent a contravention.  
The proposed environmental penalties will deny this defence. Individuals or companies being penalised must be held to be innocent until proven guilty.  By shifting the burden of proof from the accuser to the accused, the environmental penalties deny this basic Canadian right. Finally, individuals or companies must be able to appeal to an independent court of law.  The appeals process for environmental penalties is primarily limited to the same Ministry that is acting as the accuser. 
As well, Bill 133 proposes to change the test for prohibition of a discharge of a contaminant from one “that causes or is likely to cause an environmental effect” to a prohibition of a discharge of contaminants - period.  This test is impractical, subjective, too onerous, and would treat virtually every Ontarian as a polluter.
Mineral exploration companies follow environmentally sound practices. We share exploration guidelines and knowledge throughout the sector as we appreciate that protection of the environment is critical to the sustainability of the industry. We are responsible citizens who contribute to the wealth of the province. Bill 133 threatens to change this. Through the penalties, lack of due process and arbitrary thresholds proposed in Bill 133, the risk of doing business in Ontario increases while the protection of the environment is not enhanced. 
We believe there are better ways of addressing such concerns and we respectfully request that Bill 133 be re-drafted and that any proposed legislation receive broad, effective and open consultation prior to consideration by the legislature. 

Thank you for taking the time to review our submission. We hope that there will be further opportunities to discuss these matters.

Sincerely,

Company officer name 

Title

Address
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